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BofI Holding, Inc. – BOFI 

 

Independent Investment Research Focused on Public Company Interactions With the SEC. 
 

Confirmed, Undisclosed SEC Investigation  
 

No SEC Probe Found at BofI Holding?  That’s Not How We See It. 
 

 
Please note: If we alert you to existence of an undisclosed SEC probe, that means we filed a Freedom of Information Act 
(FOIA) request with the SEC on the company in question and have a response, in black-and-white, on government letterhead 
that supports our statement. Other interpretative guidance and disclosures appear below. 
 

 

Analyst Summary:  Yesterday, 25-Jul-2016, Mr. Brad 

Berning, a senior analyst with Craig-Hallum, published a 
research report in which he wrongly concluded that his, 
“SEC FOIA Request Reveals No SEC Investigation Into 
BOFI”.  
 
Mr. Berning’s misguided conclusion about the absence of 
SEC activity at BOFI primarily appears to be the result of 
good-faith interpretative errors.  But they are errors 
nonetheless. Our own letter from the SEC confirmed 
enforcement proceedings were on-going for BOFI as of 
31-May-2016. This was and remains undisclosed. We 
published our findings on 09-Jun-2016.  
 
In this report we explain the flaws in Mr. Berning’s 
analysis that led him to reach the conclusions he did.  But 
his report did create uncertainty as to whether BOFI has 
an SEC probe.  Given this, we recommend you call upon 
BOFI management to answer this very simple question:  
What contact has BOFI had with the SEC’s Division of 
Enforcement at any time in the past year, and what was 
the nature of that contact?  The answer should be none.  
But watch out: We’ve seen companies with SEC probes 
that wait until the day after an earnings call to make an 
SEC filing in which they disclose an SEC probe.     
 

The Misguided Analyst Report:  It appears Mr. 

Berning framed his FOIA request differently than how we 
do it and, therefore, got results different than we get.  
We see this often when others without our experience or 
expertise with the FOIA try making their own requests. 
We also see confusion among those who don’t have our 
extensive experience in analyzing SEC comment letters.  
But we don’t need to see Mr. Berning’s actual FOIA 

request to say his conclusions regarding the results are 
flat wrong. The flaw is found in the weight and meaning 
he assigned to what he said was provided in response to 
his request.  Specifically, he was misinformed to say, 
“Our research into the SEC correspondence supports 
BOFI’s previous statements that there are no 
investigations into the Company.” 
 
Apparently, Mr. Berning did not realize this, but that 
“one letter dated May 13, 2015,” which he said the SEC 
supplied in response to his FOIA request, was already 
posted to EDGAR in Jul-2015. In fact, SEC comment 
letters have been posted on EDGAR since 2004, in large 
part because of our early efforts using the FOIA at the 
SEC.  As BOFI’s earlier comment letters are already 
posted to EDGAR, there would be no reason to block 
them in response to a FOIA request.  This is true even if 
there were an on-going SEC probe at the time.   
 
Further, SEC comment letters come from the SEC’s 
Division of Corporation Finance. The Enforcement 
Division conducts the investigations. The existence or 
absence of an SEC comment letter tells you nothing 
regarding whether the company receiving one is under 
investigation.  We know this because, again, of our own 
extensive history with SEC comment letters.  (For more, 
you can view the video we produced on the SEC review 
process posted here.)   
 
On the next page we list BOFI’s SEC comment letters 
posted to EDGAR since 2014 (Source: Lexis). We 
highlighted the letter cited in Mr. Berning’s report which 
he said he received in response to his FOIA request.  As 
you can see, it was posted in Jul-2015. 

http://www.probesreporter.com/
mailto:subscribers@probesreporter.com
http://www.prnewswire.com/news-releases/sec-insight-inc-applauds-sec-plans-to-post-comment-letters-75156202.html
http://www.prnewswire.com/news-releases/sec-insight-inc-applauds-sec-plans-to-post-comment-letters-75156202.html
https://probesreporter.com/news/whats-sec-review-and-why-should-you-care
https://probesreporter.com/news/whats-sec-review-and-why-should-you-care
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Continuing, Mr. Berning tells us in his research note that 
his request, “… specifically requested whether there 
were [sic] any correspondence by the SEC or the 
Company for matters where confidential treatment was 
requested.”   
 
So far as investigations go, in our experience, knowing 
whether confidential treatment was requested is only 
meaningful after a probe has ended.  Let us explain.     
 
Claims for confidentiality under the FOIA are usually 
substantiated at one of two times:  At the time of making 
an SEC filing, and at the time you submit records to the 
SEC as part of an investigation.   
 
When the request for confidential treatment is made at 
the time of making a filing, it is also evaluated at that 
time.  If the SEC agrees, the company receives an order 
of confidentiality that expires at a later date.  While you 

might learn that Sprint requested confidential treatment 
for an exhibit to a 10-K that details terms of a telecom 
services contract with Apple, you won’t learn anything 
that tells you there is, or is not, an SEC probe.   
 
In the course of an investigation, public companies can, 
and often do, stamp something akin to the term 
“Confidentiality Requested under the FOIA” on records 
they submit to the SEC.  But you would never know 
about it in response to a FOIA request at the time a 
probe was ongoing. Again, it’s only meaningful after the 
probe ends.   
 
When assertions of confidentiality occur during a probe, 
under the FOIA they are also not technically treated as an 
official request for confidential treatment; that is, until 
after the investigation ends, AND, someone like us comes 
along and asks for those same records.  But if no one 
ever asks, the company’s request remains as simply a 
place holder for a potential confidentiality claim 
somewhere down the line.  
 
Because sweeping claims of confidentiality made in the 
course of SEC probes are often bogus, many of those 
requests for confidentiality are later denied.  We also 
view them as a black mark against the company doing so.   

 
Here’s What We Did and What We Found:  On 

31-Mar-2015, we filed our first FOIA request on BOFI.  In 
a letter dated 01-Apr-2015, the FOIA office of the SEC 
said it did not locate any information responsive to our 
request on the company. 
 
In a letter dated 04-Feb-2016, the FOIA office of the SEC 
said it did not locate any information responsive to our 
28-Jan-2016 request on the company. 
 
To this point, any statements made by the company 
between 01-Apr-2015 and 04-Feb-2016, claiming it was 
not under investigation by the SEC, appear as credible.   
 
However, BOFI’s claim in its conference call of 26-Apr-
2016 (or elsewhere) of having “no enforcement actions” 
is not terribly meaningful in the context of SEC 
investigations.  In fact, it may even be misleading. 
 
Here’s why:  Most SEC probes end without the agency 
bringing an enforcement action.  Even when they occur, 
enforcement actions don’t show up until after an 
investigation has ended.  Either way, the consequences 
for investors can still be severe.  So while it sounds 
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impressive to declare there is no enforcement action 
now, it is also potentially misleading if nothing is said 
about an investigation a company knows about at the 
time it makes such a statement.     
 
In Apr-2016, BOFI then showed up on our proprietary 
screening system as having potential for SEC investigative 
activity.  Thus, we filed a new FOIA request.   
 
In a letter dated 25-May-2016, we received information 
from the SEC suggesting BOFI was involved in unspecified 
SEC investigative activity. We found no disclosure of the 
same as of this date.  We filed an administrative appeal 
to challenge this response.  In our experience, over two-
thirds of these SEC responses are confirmed on appeal.  
This was one of them. 
 

In response to our administrative appeal, in a letter 
dated 31-May-2016, the SEC then confirmed BOFI’s 
involvement in on-going enforcement proceedings that 
remain undisclosed as of this date. As we often say, a 
confirmed investigation is the highest standard we can 
achieve regarding undisclosed SEC activity at a public 
company.  All we know is that as of 31-May-2016, BofI 
Holding, Inc. was involved in an SEC investigation that 
somehow involved its conduct, transactions, and/or 
disclosures.    

 
Below is an excerpt from the SEC letter of 31-May-2016 
to us regarding BOFI – 
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Final Thoughts:   
 
It’s taken us more than 16 years to perfect our methods 
and processes when it comes to the SEC and the FOIA.  
We’ve probably compiled and interpreted more SEC FOIA 
responses and related documents than anyone in the 
private sector.  We also spent a lot of money in legal fees 
perfecting, compiling, and filing our appeals.   
 
We’ve seen others make mistakes similar to those made 
by Mr. Berning.  Many times people come to us (and 
often become clients) after trying, and failing, at making 
FOIA requests on their own. Expertise and experience is 
what our clients expect of us when it comes to the FOIA 
and SEC process and procedure.  They don’t expect it 
from sell-side analysts.  
 
Still, Mr. Berning should be congratulated for going the 
extra mile to try to research a company on which he has 
a buy rating.  Every trade requires a bid and an ask and 
he tried to live up to his role in the discourse.  We only 
wish more sell-side analysts were willing to challenge the 
companies they cover when it comes to SEC exposures.   
 
Other than what we assume were good-faith 
interpretative errors, we otherwise have no opinion on 
Mr. Berning or his research. We have never met nor 
spoken with him, nor have we ever met, spoken with, or 
been contacted by anyone at or representing BOFI 
regarding our research. 
 

Given the controversial nature of BOFI, we close with 
these additional thoughts – 
 
Unless it impacts our analysis, we are indifferent to what 
any company we research makes, sells, or does.  We are 
equally indifferent to who loves the company, who hates 
it, or why they feel that way.  Always, we follow the facts 
where they lead us. Always, if we say a company has an 
undisclosed SEC probe we can back it up with a 
document in black & white on government letterhead 
provided to us in response to a Freedom of Information 
Act request we made on that same company.  Always, 
we receive these records directly from the government 
using our own fully-documented efforts.  We prohibit 
trading in shares of any companies on which we are 
conducting active research. No one connected with 
Probes Reporter has ever had securities positions of any 
kind in BOFI.  No one paid us to research this company, 
produce this report, or influence the timing of the same.   
 

 
 
 

Better Disclosure for Better Decisions.® 
 

 
 
 

 
Notes: New SEC investigative activity could theoretically begin or end after the date covered by the latest information in this 
report which would not be reflected here.  All companies with undisclosed SEC investigations are maintained on our Watch 
List of companies with undisclosed SEC probes.  The SEC did not disclose the details on those investigations referenced 
herein. All we know is that they somehow pertain to the conduct, transactions, and/or disclosures of the companies 
referenced.  The SEC reminds us that its assertion of the law enforcement exemption should not be construed as an 
indication by the Commission or its staff that any violations of law have occurred with respect to any person, entity, or 
security. 
 

To learn more about our research process, including how to best use this information in your own 
decision-making, click here. 
 
Our Terms of Service, relevant disclosures, and other legal notices can be found here.    
 
Copyright Warning and Notice 
 
The works of authorship contained in the accompanying material, including but not limited to all data, design, text, images, 
charts and other data compilations or collective works are owned by Probes Reporter, LLC or one of its affiliates and may 
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not be copied, reproduced, transmitted, displayed, performed, distributed, rented, sublicensed, altered, or stored for 
subsequent use, in whole or in part in any manner, without the prior written consent of Probes Reporter, LLC. 
 
Photocopying or electronic distribution of any of the accompanying material or contents without the prior written consent 
of Probes Reporter, LLC violates U.S. copyright law, and may be punishable by statutory damages of up to $150,000 per 
infringement, plus attorneys’ fees (17 USC 504 et. seq.). Without advance permission, illegal copying includes regular 
photocopying, faxing, excerpting, forwarding electronically, and sharing of online access. 
 
Intellectual Property 
 
© 2016 Probes Reporter, LLC. All rights reserved.  Probes Reporter®; They Know it.  Now You Know It.®; Better Disclosure for 
Better Decisions®; Disclosure Insight®;  and, Disclosure Games®, are trademarks of Probes Reporter, LLC and are 
proprietary. 
 
DISCLAIMER 
 

Probes Reporter, LLC is not an investment adviser and does not offer or provide personalized investment advice. The 
information in our reports and appearing on ProbesReporter.com is not a solicitation connected to any security. The 
information we provide is obtained from company submissions and our own Freedom of Information requests made to the 
Securities and Exchange Commission. No representation or warranty is made as to the timeliness or completeness of any 
information found in our reports or on ProbesReporter.com. 
 
Probes Reporter does not adopt the truth or falsity of the contents of any of the documents or filings referred to on this 
website, and no conclusion of wrongdoing should be inferred from the fact that an investigation has been initiated by the 
SEC. Probes Reporter is not the guarantor of any investment and cannot be held liable for any losses or expenses incurred 
as a result of reliance upon any information contained herein, and ProbesReporter.com is not a substitute for your own due 
diligence, which may include advice from an investment professional. 
 
With few exceptions, Probes Reporter, LLC prohibits its employees and principals from trading of any kind in any individual 
public company securities, or derivatives thereof, on any company on which production of any new research report has 
commenced.  Such prohibitions shall remain in place until either 5 days after the individual research report has been 
published or its production otherwise ceases.    
 
Probes Reporter, LLC does not engage in investment banking activities or take any security positions, except those 
necessary for routine corporate treasury functions 
 
Our full trading policy, along with our Terms of Service, relevant disclosures, and other legal notices can be found here.  
 

 

 
Visit Uwww.probesreporter.com to learn more about becoming a subscriber.  Or call 763-595-0900 (USA). 
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